
MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

NAGPUR BENCH, NAGPUR.

ORIGINAL APPLICATION  NO. 91/2016.

Sau. Surekha Manish Gaikwad,
(Surekha  d/o Tejrao Shewale),
Aged about  40 years,
Occupation- Service,
R/o Mangalwari Bazar, Nai Basti,
Near Priya Cycle Stores, Nagpur. Applicant.

-Versus-.

1.   The State of Maharashtra,
Through its Principal Secretary,
Department of Revenue & Forests,
Mantralaya, Mumbai-32.

2. The Additional Principal Chief Conservator of Forests,
(Administration / Subordinate Cadre),
(M.S.), Van Bhavan, Civil Lines, Nagpur.

3. The Chief Forest Statistician,
Van Bhavan, Civil Lines, Nagpur. Respondents.

__________________________________________________________________
Shri S.N. Gaikwad, the learned counsel for the applicant.
Shri   A.P. Potnis,  the Ld. P.O. for the respondents.
Coram:- The Hon’ble Shri  J.D. Kulkarni,

Member (J)
________________________________________________________

Judgment

(Delivered on this 27th of October 2016).

The applicant Sau. Surekha Manish Gaikwad, has

claimed for a direction to respondent No.2 i.e. Additional Principal

Chief Conservator of Forests, (Administration / Subordinate Cadre),
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Nagpur to grant her deemed date of promotion for the post of

Accountant in Physically Handicapped category from 2008 and also to

grant appointment date of promotion to the post of Chief Accountant  in

Physically Handicapped category from 2011.

2. The applicant was appointed as a Clerk from

Physically Handicapped category (Ortho) vide order dated 1.9.2014

and joined the service on 26.10.2014. She passed the qualifying

departmental examination on 2.12.2008 and, therefore, was due for

promotion. Post was, however, kept vacant in the year 2009-2010 and

nobody was promoted.   The applicant,  therefore, filed representation

on 27.11.2008. She stands at Sr. No.65 in the seniority list, but was

not promoted instead of one R.P. Gedam who was at Sr. No.18, was

promoted. Vide letter dated 22.4.2013, the applicant was informed as

to why Mr. Gedam was promoted and it was intimated to the applicant

that her claim will be considered whenever her turn comes. Requisite

communication dated 22.4.2013 reads as under:

“lanfHkZ; vtkZps vuq”kaxkus dGfo.;kr ;srs fd] egkjk”Vª ‘kklu]lkekU;

iz’kklu foHkkx]’kk-fu-dzekad&,lvkjfOg&1099@iz-dz-37@99@16&v] fnukad 05 ekpZ 2002

vUo;s viaxklkBh 3 % vkj{k.k fofgr dsys vlwu R;kuqlkj va/k@vYi n`”Vh ¼Visually HandiCapped ½] d.kZc/khj vkf.k vLFkhoax izR;sdh  1 % v’kk izdkjs inksUurh dfjrk vkj{k.k

Bjfo.;kr vkys vkgs- ;k dk;kZy;kr inksUurhOnkjs Hkjko;kph ys[kkikykaph 44 ins eatwj vlwu

‘kklu /kksj.kkuqlkj viaxkps 3 % vkj{k.kkuqlkj ys[kkiky inkoj viaxkps 1 in vuqKs; vkgs- lu

2008 e/;s Jh ikyFks ;kauk eq[; ys[kkiky inkoj viax ¼vLFkhO;ax ½ izoxkZr inksUurh nsowu
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Hkj.;kr vkys gksrs- lnj in fjDr >kY;kuarj va/k @ vYin`”Vh vlysY;k deZpkjh miyC/k

ulY;keqGs vkGhikGhP;k /kksj.kkuqlkj d.kZc/khj vlysyk deZpkjh Jh vkj-ih-xsMke]fyihd ;kauk

lu 2011 e/;s ys[kkiky inkoj viax ¼d.kZc/khj ½ izoxkZr inksUUrh ns.;kr vkysyh vkgs- lkS-

lqjs[kk e-xk;dokM]fyihd ;k viaxke/;s ¼vLFkhO;ax ½ vkgsr- oj ueqn dsY;kuqlkj

vkGhikGhP;k /kksj.kkuqlkj R;kapk dzekad ;sr ulY;keqGs lu 2011 e/;s  ys[kkiky inkoj

inksUurh nsrkauk inksUurhlkBh R;kaps ukokpk fopkj dj.;kr vkyk ukgh-

R;kpizek.ks lanfHkZ; vtkZe/;s Jh vkj-ih-xsMke]fyihd gs foHkkxh; ifj{kk ikl ulwu

R;kaP;k foHkkxh; ifj{kk ikl gks.;kph okV ikgwu lu 2011 e/;s ys[kkiky inkoj inksUurh ns.;kr

vkyh vlY;kps [kksVs ueqn dsys vkgs- okLrfod ikgrk R;kauh izdj.kkph ‘kgkfu’kk d#u R;kizek.ks

vtkZr ueqn dj.ks t#jhps gksrs- Jh vkj-ih-xsMke]fyihd ;kauh fnukad 27 o 28 twu]2009 jksth

foHkkxh; ifj{kk mRrh.kZ dsyh vkgs- R;kpizek.ks R;kauk viaxkP;k vkj{k.k /kksj.kkuqlkj rlsp rs

d.kZc/khj vlY;kus R;kauk ys[kkiky inkoj inksUurh ns.;kr vkysyh vkgs- foHkkxh; inksUurh

lferh dMwu laiw.kZ izdzh;k fu;ekuqlkj dj.;kr vkY;keqGs vkiY;koj dks.kR;kgh izdkjpk vU;k;

>kysyk ukgh- rjh ;ksX; osGh vkiyk ys[kkiky inkoj inksUurhlkBh tsOgk dze ;sbZy R;kosGh

fu;ekuqlkj vko’;d rh dk;Zokgh dj.;kr ;sbZy- rjh ;kckcr uksan ?;koh“-

3. Being aggrieved by the said communication, the

applicant again filed representation and she received another

communication dated 29.12.2014 (P.27) whereby her representation

was filed. Being aggrieved by both these communications, present

O.A. is filed.

4. The respondents resisted the claim by filing affidavit

in reply.   The respondents justified rejection of applicant’s claim.

5. Heard Shri S.N. Gaikwad, the learned counsel for the

applicant and Shri   A.P. Potnis, the learned  P.O. for the
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respondents. Perused the affidavit, affidavit in reply and various

documents placed on record by respective sides.

6. The only material point to be considered is whether

the applicant is entitled for grant of deemed date of promotion to the

post of Accountant in Physically Handicapped category from 2008 and

consequently deemed date of promotion to the post of Chief

Accountant in Physically Handicapped category from 2011.

7. It is material to note that from the correspondence

already discussed, it seems that one Shri R.P. Gedam was promoted

on the post of Accountant in 2011 from Physically Handicapped

category (hearing impaired).   It is material to note that this promotion

was never challenged by the applicant. The applicant merely filed

representation on 12.3.2013 against the promotion of Mr. Gedam, but

instead of challenging the said promotion, she remained silent.  In fact,

her representation was rejected vide impugned letter dated 22.4.2013

and, therefore, she should have challenged the said promotion.

Thereafter the applicant did not do anything except filing representation

and her representation was again rejected vide letter dated 29.12.2015

and it was informed to  her that she was already intimated vide letter

dated 22.4.2013  that her claim was not accepted.

8. The learned P.O. has invited my attention to the reply

affidavit filed on behalf of the respondents. In the said affidavit,  entire
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situation has been made clear as to why Shri Gedam was promoted

and also as to how Shri S.V. Palthe was promoted. Admittedly this

S.V. Palthe is senior to the applicant. The contents in paras 3 to  8 in

the affidavit in reply are as under :

“3. It is submitted that the applicant was appointed as a

Clerk-Typist in Handicapped Category (Orthopedic) on

1.9.2004. Another employee Shri R.P. Gedam was

appointed as a Clerk-Typist also in Handicapped Category

(dead and dumb) on 8.8.2006. Shri R.P. Gedam appeared

for the departmental examination and cleared the said

examination in June 2009. Since the applicant as well as

Shri R.P. Gedam has passed the examination within

requisite time period and therefore, their seniority has been

counted from the date of their initial appointment.

4. It is submitted that  the Govt. of Maharashtra has

issued the G.R. dated 5.3.2002 has provided the quota for

promotion for handicapped employees 3% and 100 point

roster their posts has been shown at Point No.1, 34 & 67

and these three points are reserved for the employees

belonging to the Handicapped Category.

5. It is submitted that bare perusal of the policy of the Govt.

this Hon’ble Tribunal will find that, the reservation provided
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for the Handicapped Category employees for promotion

has to be given on rotation i.e. (1) Blind, (2) Deaf and

Dumb and (3) Ortho. The reservation is provided for

Group-C category employees. Similarly, where the

particular post has been filled in by adopting both the ways

i.e. direct appointment as well as by promotion. The

reservation of Handicapped Category is to be given for the

same, where the quota of direct recruit is not crossed the

75% of  the total posts.

6. It is submitted that  the post 100 filled in by

promotion, if any particular post is being filled in by

promotion  then in that circumstances, no reservation in

promotion has been provided  for the Handicapped

Category. It is submitted that the posts of Chief Accountant

are to be filled in only 100% by way of promotion and there

is no provision for reservation to the Handicapped person in

the said post of Chief Accountant because no direct

recruitment is provided on the post of Chief Accountant.

7. It is submitted that one Shri S.V. Palthe was working

in the cadre of Clerk who was appointed in Handicapped

Category, has been given promotion as an Accountant  by

an order dated 25.11.2002.   Subsequently, Shri S.V.
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Palthe has been given promotion on the basis of seniority

cum merit on the post of Chief Accountant on 18.11.2008. It

is submitted that since Shri S.V. Palthe has been given

promotion in the category of Physically Handicapped

(Ortho.), the point which has been reserved for promotion

on the post of Accountant in the category of Physically

Handicapped (Ortho.), was completed and, therefore, there

was a turn of other Physically Handicapped category

person for getting the promotion according to the roster

point i.e. to say that blind person. It is submitted that since

no blind person was available in the cadre of Clerk-Typist,

so he can be considered f or promotion according to the

roster point for the post of Accountant, since no person was

available and therefore, according to the rotation, it

becomes a turn of Handicapped (Deaf and Dumb)

employee to get the promotion on the post of Accountant.

It is submitted that  one of the employees Shri Gedam  who

is Handicapped (Deaf and Dumb) category, was available

in Clerk-Typist cadre and, therefore, his candidature has

been considered correctly by the respondents and he has

been given promotion to the post of Accountant on

15.2.2011 and in such away this Hon’ble Tribunal will find
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that, the respondents have not committed any illegality

while doing so.

8. It is submitted that it is the contention of the applicant

that, the post of Accountant was vacant in the year 2008,

because of promotion of Shri S.V. Palthe and the

department should have considered her case in the year

2008 itself since she was available.  It is submitted that,

the applicant herself has admitted that the respondents

have not given promotion to anyone in the years 2008,

2009, 2010 and 15.2.2011 on the post of Accountant and,

therefore, this Hon’ble Tribunal will find that, an assumption

and presumption as soon as the post becomes vacant, the

promotion cannot be given and it is the sweet choice of the

department to consider  the cases of promotion as and

when felt necessary to fill up the post.   In such

circumstances, this Hon’ble Tribunal will find that, the claim

made by the applicant that she should have been given

promotion on the post of Accountant in the year 2008 and

subsequently she should have been given promotion to the

post of Chief Accountant in the year 2011 cannot be

considered and granted and therefore, the O.A. filed by the

applicant is liable to be rejected”.
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9. Thus, from the affidavit in reply as already

stated, it will be clear that the respondents have followed 100 point

roster and in the said roster, applicant’s category and consequently

name of the applicant has not been figured. The respondents have

stated that the applicant will be considered as and when her turn

comes. There is nothing on record to show that any other person

junior to the applicant has been considered for promotion. The

respondents have not rejected applicant’s claim for promotion and

they have merely stated that she will be considered as and when her

turn comes. In view of this, I do not find any illegality in the impugned

communications whereby the applicant’s claim has been rejected.

Hence, the following order.

ORDER

O.A. is dismissed with no order as to costs.

(J.D.Kulkarni)
Member (J)

pdg


