MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

NAGPUR BENCH, NAGPUR.

ORIGINAL APPLICATION NO. 91/2016.

Sau. Surekha Manish Gaikwad,

(Surekha d/o Tejrao Shewale),

Aged about 40 years,

Occupation- Service,

R/o Mangalwari Bazar, Nai Basti,

Near Priya Cycle Stores, Nagpur. Applicant.

-Versus-.

1. The State of Maharashtra,
Through its Principal Secretary,
Department of Revenue & Forests,
Mantralaya, Mumbai-32.

2. The Additional Principal Chief Conservator of Forests,
(Administration / Subordinate Cadre),
(M.S.), Van Bhavan, Civil Lines, Nagpur.

3. The Chief Forest Statistician,
Van Bhavan, Civil Lines, Nagpur. Respondents.

Shri  S.N. Gaikwad, the learned counsel for the applicant.
Shri A.P. Potnis, the Ld. P.O. for the respondents.
Coram:- The Hon’ble Shri J.D. Kulkarni,

Member (J)

Judgment
(Delivered on this 27" of October 2016).

The applicant Sau. Surekha Manish Gaikwad, has
claimed for a direction to respondent No.2 i.e. Additional Principal

Chief Conservator of Forests, (Administration / Subordinate Cadre),
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Nagpur to grant her deemed date of promotion for the post of
Accountant in Physically Handicapped category from 2008 and also to
grant appointment date of promotion to the post of Chief Accountant in
Physically Handicapped category from 2011.

2. The applicant was appointed as a Clerk from
Physically Handicapped category (Ortho) vide order dated 1.9.2014
and joined the service on 26.10.2014. She passed the qualifying
departmental examination on 2.12.2008 and, therefore, was due for
promotion. Post was, however, kept vacant in the year 2009-2010 and
nobody was promoted. The applicant, therefore, filed representation
on 27.11.2008. She stands at Sr. No.65 in the seniority list, but was
not promoted instead of one R.P. Gedam who was at Sr. No0.18, was
promoted. Vide letter dated 22.4.2013, the applicant was informed as
to why Mr. Gedam was promoted and it was intimated to the applicant
that her claim will be considered whenever her turn comes. Requisite

communication dated 22.4.2013 reads as under:

et 3 sEere wolivaa Ad ©6, FEREY RIS, A

ueua faeton, or o pAiE - TASMRIE-90%% /0.8.39/RR /96 -3, f&stics 08 F™ 200R

3 IR 3 Y 3R [AfEa Bt A AR 3ie/ 3@ gt (Visually Handi

Capped ), ®uielk 3uftr 3R=fdor a&at 9 % 31 UBR UGleslcll bRl 33

Rfdvena 3net 33, A FRETA TEENER RETE B 88 e FAoR 3RIE

QA LRVIEFAR 3T 3 Y0 JTRRUMSGAR BNUIE! USlER Ul 9 U sl 3018, el

R00¢ AL st WA A FIA AFAA USTER 3ol (3R=fi@on ) gaoiid ugletct aga
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IR 3T Bld. AR Ug Rad cAGIaR 3iel /| 3cUgsl 3R BHAR! ST
AACAHD AU TRUEAR HUEER A HAAR! ft 3R G .aEW, ferdies Atan
el R099 AL AFMUIA USER MU (Hutaellz ) Uaold Uelesl 20A1d 3Mietedl 303, Al

WA AIGAE,fodiee a1 3WoneR (3RASE ) @A, R TR BEAGAR

AU LRIEAR A HHA(DB Ad RACAED Al R099 AL AU TR
Uglestdll acliall UglesldtAS i il faR BT 3 Slig!.
AT AR Eae st 3R qIEE, fordies 2 [aerela aRen u=t aga

iz el kel U BT ae TiEa Je 2099 AL SFUE TR Uatestdl aulid
3(El AR JC G Bt 33, ARAD TGEAT A T AN HSa RUHATI
3EUd G TR S i, o 3R q.IEH, i =iEt aisw 20 a ¢ §&,2008 Ast

fasmottar aRent 3wlitl Hell 3. EIAT E UM 3R HARIGAR qAd d

BUEER A el AFNUTA USER Uleslcdl vtd 3ttt 3R, [l ugiestal
At et AY UP RN FEAEHAR BRI CTHDB SUCIER BHIUCIE! HHRA 3R
Sl @, Y Ao dct 3NMUAT AU USAR UleeldiATS! i@l BH Aol Adadt

FraaEaR staess di FrRidaE! dwnd Aga. a2 A@Ed g S

3. Being aggrieved by the said communication, the
applicant again filed representation and she received another
communication dated 29.12.2014 (P.27) whereby her representation
was filed. Being aggrieved by both these communications, present
O.A. is filed.

4. The respondents resisted the claim by filing affidavit
in reply. The respondents justified rejection of applicant’s claim.

5. Heard Shri S.N. Gaikwad, the learned counsel for the

applicant and  Shri A.P. Potnis, the learned P.O. for the
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respondents. Perused the affidavit, affidavit in reply and various
documents placed on record by respective sides.

6. The only material point to be considered is whether
the applicant is entitled for grant of deemed date of promotion to the
post of Accountant in Physically Handicapped category from 2008 and
consequently deemed date of promotion to the post of Chief
Accountant in Physically Handicapped category from 2011.

7. It is material to note that from the correspondence
already discussed, it seems that one Shri R.P. Gedam was promoted
on the post of Accountant in 2011 from Physically Handicapped
category (hearing impaired). It is material to note that this promotion
was never challenged by the applicant. The applicant merely filed
representation on 12.3.2013 against the promotion of Mr. Gedam, but
instead of challenging the said promotion, she remained silent. In fact,
her representation was rejected vide impugned letter dated 22.4.2013
and, therefore, she should have challenged the said promotion.
Thereafter the applicant did not do anything except filing representation
and her representation was again rejected vide letter dated 29.12.2015
and it was informed to her that she was already intimated vide letter
dated 22.4.2013 that her claim was not accepted.

8. The learned P.O. has invited my attention to the reply

affidavit filed on behalf of the respondents. In the said affidavit, entire
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situation has been made clear as to why Shri Gedam was promoted
and also as to how Shri S.V. Palthe was promoted. Admittedly this
S.V. Palthe is senior to the applicant. The contents in paras 3to 8 in
the affidavit in reply are as under :
“3. It is submitted that the applicant was appointed as a
Clerk-Typist in Handicapped Category (Orthopedic) on
1.9.2004. Another employee Shri R.P. Gedam was
appointed as a Clerk-Typist also in Handicapped Category
(dead and dumb) on 8.8.2006. Shri R.P. Gedam appeared
for the departmental examination and cleared the said
examination in June 2009. Since the applicant as well as
Shri R.P. Gedam has passed the examination within
requisite time period and therefore, their seniority has been
counted from the date of their initial appointment.
4. It is submitted that the Govt. of Maharashtra has
issued the G.R. dated 5.3.2002 has provided the quota for
promotion for handicapped employees 3% and 100 point
roster their posts has been shown at Point No.1, 34 & 67
and these three points are reserved for the employees
belonging to the Handicapped Category.
5. Itis submitted that bare perusal of the policy of the Govt.

this Hon’ble Tribunal will find that, the reservation provided
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for the Handicapped Category employees for promotion
has to be given on rotation i.e. (1) Blind, (2) Deaf and
Dumb and (3) Ortho.  The reservation is provided for
Group-C category employees. Similarly, where the
particular post has been filled in by adopting both the ways
l.e. direct appointment as well as by promotion. The
reservation of Handicapped Category is to be given for the
same, where the quota of direct recruit is not crossed the
75% of the total posts.

6. It is submitted that the post 100 filled in by
promotion, if any particular post is being filled in by
promotion then in that circumstances, no reservation in
promotion has been provided for the Handicapped
Category. It is submitted that the posts of Chief Accountant
are to be filled in only 100% by way of promotion and there
is no provision for reservation to the Handicapped person in
the said post of Chief Accountant because no direct
recruitment is provided on the post of Chief Accountant.

7. It is submitted that one Shri S.V. Palthe was working
in the cadre of Clerk who was appointed in Handicapped
Category, has been given promotion as an Accountant by

an order dated 25.11.2002. Subsequently, Shri S.V.
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Palthe has been given promotion on the basis of seniority
cum merit on the post of Chief Accountant on 18.11.2008. It
is submitted that since Shri S.V. Palthe has been given
promotion in the category of Physically Handicapped
(Ortho.), the point which has been reserved for promotion
on the post of Accountant in the category of Physically
Handicapped (Ortho.), was completed and, therefore, there
was a turn of other Physically Handicapped category
person for getting the promotion according to the roster
point i.e. to say that blind person. It is submitted that since
no blind person was available in the cadre of Clerk-Typist,
so he can be considered f or promotion according to the
roster point for the post of Accountant, since no person was
available and therefore, according to the rotation, it
becomes a turn of Handicapped (Deaf and Dumb)
employee to get the promotion on the post of Accountant.
It is submitted that one of the employees Shri Gedam who
is Handicapped (Deaf and Dumb) category, was available
in Clerk-Typist cadre and, therefore, his candidature has
been considered correctly by the respondents and he has
been given promotion to the post of Accountant on

15.2.2011 and in such away this Hon’ble Tribunal will find
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that, the respondents have not committed any illegality
while doing so.

8. It is submitted that it is the contention of the applicant
that, the post of Accountant was vacant in the year 2008,
because of promotion of Shri S.V. Palthe and the
department should have considered her case in the year
2008 itself since she was available. It is submitted that,
the applicant herself has admitted that the respondents
have not given promotion to anyone in the years 2008,
2009, 2010 and 15.2.2011 on the post of Accountant and,
therefore, this Hon’ble Tribunal will find that, an assumption
and presumption as soon as the post becomes vacant, the
promotion cannot be given and it is the sweet choice of the
department to consider the cases of promotion as and
when felt necessary to fill up the post. In such
circumstances, this Hon’ble Tribunal will find that, the claim
made by the applicant that she should have been given
promotion on the post of Accountant in the year 2008 and
subsequently she should have been given promotion to the
post of Chief Accountant in the year 2011 cannot be
considered and granted and therefore, the O.A. filed by the

applicant is liable to be rejected”.
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9. Thus, from the affidavit in reply as already
stated, it will be clear that the respondents have followed 100 point
roster and in the said roster, applicant’'s category and consequently
name of the applicant has not been figured. The respondents have
stated that the applicant will be considered as and when her turn
comes. There is nothing on record to show that any other person
junior to the applicant has been considered for promotion. The
respondents have not rejected applicant’s claim for promotion and
they have merely stated that she will be considered as and when her
turn comes. In view of this, | do not find any illegality in the impugned
communications whereby the applicant’s claim has been rejected.
Hence, the following order.

ORDER

O.A. is dismissed with no order as to costs.

(J.D.Kulkarni)
Member (J)

pdg



